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Online federal government procurement has evolved rapidly with the

adoption of commercial techniques. By implementing the missing link of

this evolution—commercial seller rating systems for online commodity

buys—the government can ensure that its buyers are equipped to make

the best possible procurement decisions.

BY LUTHER D. TUPPONCE

ON MAY 12, 2004, THE OFFICE OF
Federal Procurement Policy (OFPP)
issued a memorandum encouraging
the use of commercially available
online procurement services, includ-
ing reverse auctions. In that memo,
OFPP stated that applying “elec-
tronic technologies to the acquisition
of commercial items generally
results in savings for the taxpayer

by increasing both government
efficiencies and broader supplier par-
ticipation.” Although some additional
legal issues remained to be clarified,
OFPP’s memorandum represented
the culmination of 15 years of a

long and gradual process of change
within the federal government,
during which online procurement

About the Author

LUTHER D. TUPPONCE is general
counsel for FedBid, Inc., the leading
online marketplace for government
commodity buys. Send comments on this
article to cm@ncmahgq.org.

August 2006 / Contract Management B 51



THE MISSING LINK IN

FEDERAL

PROCUREMENT

EVOLUTION

progressed from merely a method
of payment to a means of actually
buying commercial items—primar-
ily commodities—through a variety
of commercial online marketplace
tools, including online catalogues,
electronic RFQ/RFP systems, and
online reverse auctions.

So, it is safe to say that the fed-
eral government has completed its
online evolution with the adoption
of commercial online procurement
techniques, right? Not so fast. Two
years after the OFPP memorandum,
an important piece of the commercial
online procurement model remains
missing. However, before tackling that
topic, let’s discuss how we got here in
the first place.

Background: Adopting the
Commercial Procurement Model
As with most changes within the
federal government, its entry into
the world of commercial online
procurement occurred gradually,
beginning with the introduction

of the SmartPay program in 1988.
During the next decade and a half,
various cultural, technological,
legislative, and legal developments
eventually overcame bureaucratic
inertia and enabled the federal
government to begin not just paying
online, but buying online. The
Acquisition Streamlining Act of 1994
(FASA) and the 1997 re-write of

the Federal Acquisition Regulation
(FAR), which encouraged innovation
and eliminated the prohibition on
reverse auctions,! were critical to
the government’s online evolution.
Suddenly, government buyers were
being told, “If the FAR doesn’t
prohibit it, do it” instead of “Don’t
do it, unless the FAR says so.” Add
to that mix the
well-publicized
and consumer-
driven dot-com
boom, which
introduced
federal
procurement
personnel

to online

52 W Contract Management / August 2006

By 2000, it had become clear that online

procurement techniques would become a

permanent resource in the government's

procurement toolkit, but questions lingered

regarding the legality and propriety of the most

revolutionary...of those techniques

procurement in their own homes,
and the government was well on its
way to internalizing the information
revolution.

By 1999, most federal govern-
ment agencies utilized and provided
Internet-related services of some
kind, including agency Web pages,
search engines, and e-mail. Moreover,
online e-commerce services, such as
eBay and Amazon.com, had become
giants of the online marketplace. Most
importantly, the federal government
began piloting a variety of online solu-
tions through which it could perform
acquisition of commercial items.?

By 2000, it had become clear that
online procurement techniques would
become a permanent resource in the
government’s procurement toolkit,’
but questions lingered regarding the
legality and propriety of the most
revolutionary (and thus, most con-
troversial) of those techniques—the
reverse auction, which focused on
price-driven procurements. The
reverse auction question remained
despite the issuance of “The
President’s Management Agenda™ and
the E-Government Act of 2002°—both
of which encouraged use of tech-
nology to maximize government
access, efficiency, and savings—and
the 2004 release of OFPP’s policy
memorandum that encouraged use of
“commercially available online pro-
curement services [including online
reverse auctions]” for commercial
item buys.®

These concerns about reverse
auctions were finally put to rest

94

in 2005, when both GAO and the
Court of Federal Claims weighed in
on the legality of reverse auctions
in federal procurement. In Matter
of MTB Group, Inc., GAO clearly
laid out the regulatory support for
reverse auctions’ and summarized
their argument by stating, “We thus
find no basis to object generally to
the agency’s utilizing reverse auction
procurement procedures.” In a sub-
sequent related decision, the Court of
Federal Claims upheld GAO’s finding,
citing both FAR 102(d) and the OFPP
memorandum as authority for the
federal government’s use of reverse
auction techniques in procurement.’

It appeared that the evolution to
commercial online procurement tech-
niques was complete—now that the
federal government was adopting the
payment and the procurement pieces
of the commercial online procure-
ment model, encouraging increased
use of commercial online procure-
ment tools for commercial item or
commodity buys, and disposing of
any legal challenges to conducting
reverse auctions. It seemed that all
the government needed to do was
expand the application and use of
those techniques.

However, there remains a
missing link—government buyers
must have access to commercial
performance-rating systems
within their commercial online
procurement tools. Such access
must be established before these
tools can achieve the best value for
commodity buys.
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How the Commercial Marketplace
Rates Online Seller Performance
Most successful online commercial
marketplaces recognize the impor-
tance of ensuring that their customers
receive satisfactory results from their
online purchases. This is true regard-
less of whether those customers are
buyers soliciting offers to sell (RFQ/
RFP and reverse auction systems) or
sellers soliciting offers to buy (cata-
logs and forward auction systems).
Web sites like eBay and Amazon.
com were among the earliest and
best-known adopters of seller rating
systems. Such systems enable buyers
to submit real-time feedback of their
experience with a particular seller.
That information is then actively
associated with each seller, so that
buyers can instantly evaluate a seller’s
performance in a completely unfil-
tered, dynamic medium.

Most seller rating systems are as
simple as enabling the buyer to pro-
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vide feedback through a multipoint
scoring system, which provides an
overall indication of satisfaction;
specific issues are addressed through
written comments. On sites like
eBay, sellers are permitted, and even
encouraged, to provide an explanation
or rebuttal in response to any nega-
tive comments they receive, but the
score remains and is included in the
cumulative score. Such systems are
particularly useful because the buyer
feedback is so focused—all respon-
dents have completed a similar type
of transaction buying through the
same tool from the same seller, which
typically sells the same types of items
to those buyers. In the case of com-
modity items, which are not ruled

by subjective evaluation criteria, the
important aspects of these systems is
that they empower the buyer to select
the best seller through instant access
to relevant information and, subse-
quently, to quickly and easily rate
that seller’s perfor-
mance once the buy
is complete.

Buyer feedback
mechanisms, in com-
bination with overall
seller performance
data, have proven to
be a simple and effec-
tive means for other
potential buyers to
determine whether
a particular seller
should be used or
avoided. As with any
data-averaging tool,
the longer a rating
system is in use and
the more times buy-
ers rate a seller, the
more accurate and
useful it becomes.
The continued and
growing use of seller
rating systems in the
commercial market-
place—including use
by news outlets and
general information
sites to rate site con-
tent—clearly points

to the effectiveness of cumulative
market feedback as a decision-making
tool.

Unfortunately, current federal
regulations and agency policies have
severely limited the ability of the
government buyer to rely on similar
types of market feedback to rate seller
performance through commercial
procurement tools.

Current Government Regulations
on Rating Seller Performance
For purposes of regulating seller past
performance, the federal govern-
ment generally divides procurements
into two categories: those over
$£100,000 and those of $100,000 and
less.’® Agency buyers are required
to prepare contractor performance
evaluations for all procurements over
$100,000. Those evaluations must
be prepared according to agency
procedures and provide for a mini-
mum response time of 30 days. (The
Department of Defense received a
waiver to this requirement, so that
performance evaluations are generally
not required for procurements total-
ing $1 million or less.") In any case,
FAR makes no provisions for perfor-
mance evaluations for procurements
of $100,000 or less, though some
agencies have made limited excep-
tions for certain types of contracts.
Theoretically, this approach should
allow for commercial seller rating sys-
tems to be used in conjunction with
the corresponding commercial pro-
curement tools, particularly given the
FAR provision that the “content and
format of performance evaluations . . .
should be tailored to the size, content,
and complexity of the contractual
requirements.”'? However, OFPP and
agency policies and procedures under
FASA essentially preclude use of such
commercial systems by:

m Specifically favoring an array of
individual automated systems oper-
ated by the various agencies—to be
eventually consolidated into a gov-
ernmentwide system;® and

m Dictating the data points and scor-
ing system for all rating systems."
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In 2002, OFPP’s goal of a uniform,
consolidated, and government-oper-
ated past-performance system moved
closer to reality when the Past
Performance Information Retrieval
System (PPIRS) came online, pro-
viding a governmentwide seller
performance-reporting system for the
federal government.

The de facto prohibition on com-
mercial seller rating systems imposed
by OFPP and agency policies and
practices also appears to extend to
simplified acquisitions. OFPP instruc-
tions regarding past performance for
simplified acquisitions provide for a
“note to the file” approach to evaluat-
ing past-performance information,
but neither FAR nor OFPP policies
actually require agency buyers to
contribute to that information once
performance takes place. Taken
together with OFPP’s general instruc-
tions regarding rating system design,
this performance evaluation exception
clearly discourages risk-averse govern-
ment buyers from using commercial
rating systems, even for these smaller
simplified acquisition buys. Some
agencies have taken the de facto
prohibition a step further, explicitly
barring buyers from completing con-
tractor performance questionnaires
(whether online or otherwise)™ and
requiring narrative information that
would effectively prevent implemen-
tation of many types of simplistic
commercial rating systems.®

The end result of these regula-
tions and policies has been to create
a past-performance system that,
with respect to commodity buys,
is considerably removed from the
commercial procurement tools that
facilitate the creation and use of
that performance history, and even
further removed from current com-
mercial practices.

So What?

As mentioned previously, the advan-
tage of commercial rating systems

is that they empower the buyer to
select the most advantageous seller
through instant access to relevant
information and, subsequently, to

The advantage of commercial rating systems is

that they empower the buyer to select the most

advantageous seller through instant access to

relevant information and, subsequently, to quickly

and easily rate that seller’s performance....

The current federal government model fails the

buyer in both of those respects.

quickly and easily rate that seller’s
performance once the purchase is
complete. For commercial item or
commodity buys, the current federal
government model fails the buyer in
both of those respects.

First, under the federal government
model, buyers do not have instant, or
even ready, access to relevant seller
information. Unlike commercial sys-
tems, agency performance-evaluation
tools employ a passive informa-
tion-storage approach, relying on
buyers to access and search through
the various databases for individual
seller data on a per acquisition basis.
Ironically, in the federal government
model, a buyer’s search for relevant
past-performance data is primarily
directed by the seller, from which the
buyer will ask for contractual refer-
ences. The onus is then on the buyer
to conduct the appropriate research
to track down evaluations in the vari-
ous agency databases, assuming any
evaluations exist.”” Since sellers are
able to list only those procurements
that resulted in positive evaluations,
this system immediately puts the
buyer at an informational disad-
vantage. Moreover, because agency
evaluation tools only store informa-
tion for procurements exceeding
$100,000, the buyer has no way of
knowing whether a particular seller
has serious performance issues on
buys below that threshold, even if
such procurements account for 90
percent of that seller’s business. The

present government system may be
useful for complex service contracts
where significant buyer resources can
be utilized to search for and review
seller performance evaluations of a
few down-selected sellers, but it is
extremely impractical for the hun-
dreds of smaller commodity buys an
individual government buyer may
make during a given year, particularly
during the weeks prior to the end of
the fiscal year.

Second, for these small commodity
buys, the limitations and complex-
ity of the federal government model
discourages active, widespread, and
consistent participation of buy-
ers in rating seller performance.

As mentioned previously, current
regulations virtually assure that buy-
ers will not provide performance
evaluations for buys of $100,000 or
less, thereby excluding performance
data on billions of dollars worth of
procurements annually. In addition,
since performance evaluations must
utilize agency forms and databases,
evaluations are never prepared in
direct conjunction with the particular
commercial tool that facilitated the
procurement. This situation inevita-
bly increases the number of processes
and adds more time and effort. For
example, whereas an evaluation using
a system such as that used on eBay
might be completed in 2-3 minutes,

a standard government evaluation
form such as that used on the NIH
site can take 10 times longer (or
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more) to complete.” An added disin-
centive to completing a government
performance evaluation is the buyer’s
realization that the information will
be stored with a variety of other past-
performance information that may

or may not have any relation to the
buyer’s purchase from the seller. On
the other hand, if buyers were able
to provide a rating directly on the
procurement tool, it is highly likely
that such feedback would become a
rich source of information to other
buyers using the same tool for similar
procurements. In essence, the current
government approach ensures that
past-performance data remains in
short supply for the billions of dollars
spent annually on small commodity
buys.

To date, the government’s approach
to rating seller performance has been
to focus on service contracts rather
than smaller commodity buys. In the
process, agencies have both severely
restricted availability of seller perfor-
mance information and divorced any
existing information from the com-
mercial online marketplace in favor of
data consolidation and centralization.
For commercial item or commodity
buys, the inefficiencies caused by this
information gap limit the ability of the
government buyer to ensure that tax-
payers are getting the best value for
their tax dollars.

The Evolution Continues

Different commercial marketplaces
have dealt with these rating system
restrictions in different ways. Some
provide no rating or evaluation
functionality; some simply ignore
current regulations and policies and
provide seller-rating functionality
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for the government to use or not.
In 2005, in response to consider-
able feedback from federal agencies
investigating commercial online
procurement technology, FedBid
took a different approach. Agencies
wanted to ensure that buyers using
commercial online marketplaces
would not only have access to rel-
evant performance information, but
also operate within their permitted
authority. To address those needs,
FedBid developed the ActivityCard,
which includes a “performance
alert” feature that operates on the
premise that a seller’s performance
has been satisfactory unless oth-
erwise noted by a buyer. In case
a buyer experiences a materially
problematic performance issue with
a seller, buyers can
submit a “perfor-
mance alert,” which
flags the seller but
contains no perfor-
mance information,
ratings, or subjective
content. Instead,
this alert simply
authorizes FedBid to
make the buyer’s contact informa-
tion available to the subject seller
and to other buyers considering
that seller for award. This permits
the buyer to complete an offline
evaluation according to regula-
tions and policies, obtain seller
response (as required), and then
communicate the existence of that
information to other prospective
buyers. Accordingly, even though
the content of the buyer’s feedback
is not readily available, other buy-
ers are immediately aware that such
feedback exists, and they can easily
contact that buyer for details.
Although FedBid’s approach is an
effective and compliant alternative
approach to the commercial rating
system, it is simply that—an alter-
native, necessitated by the current
restrictions on commercial rating
systems. In order to truly maximize
the effectiveness for agency buyers
of any commercial marketplace, the

government must change its current
policies and encourage commercial
online marketplaces to offer buyers
simple commercial rating systems
that provide internally consistent
performance data. Again, the key
consideration here is to empower
the buyer to choose the best seller
through instant access to relevant
information and, subsequently, to
quickly and easily rate that seller’s
performance once the buy is com-
plete. Data could remain confidential
and visible only to the affected
seller and other buyers, but the
procurement tool should provide
the common thread among the par-
ticipating buyer, affected seller, and
subsequent interested buyers. As in
the commercial marketplace, buyer
feedback on commercial online pro-
curement tools is particularly useful
to other buyers of commodity items
because all parties have used, or are
considering using, the same seller
to complete a similar type of trans-
action for similar items or types of
items. Because these are similarly
situated buyers, the performance
information has maximum relevance;
and because it is integrated into the
procurement tool, that performance
information is instantly available and
immediately usable.

The world of commercial online
procurement has evolved rapidly
over the last 15 years, and so far
the federal government has done
surprisingly well in following suit. If
the government now takes steps to
allow the market to dictate the type
and location of relevant seller perfor-
mance information for commodity
buys, the government can ensure
that its buyers are equipped to make
the best possible procurement deci-
sions. Assuming the government
can address this missing link in its
procurement evolution, the future
of online procurement in the fed-
eral government looks very bright
indeed. cm
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